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JURISDICTION OF THE UTAH COURT OF APPEALS
This Court has jurisdiction pursuant to Section 78-2a-3(2)(a)
of the Utah Code Annotated.

ISSUE PRESENTED FOR REVIEW
Claimant sexually propositioned her subordinate, nuzzled his
neck, hugged him, discussed giving him a xxblow job", squeezed his
buttocks, and compared his genitals as being "hung like a horse".
Did that conduct violate a universal standard of behavior that
justified her termination?
Standard of review:
A decision of the Workforce Appeals Board is reviewed with
moderate deference and will be upheld as long as it is reasonable

ii

or rational. AUTOLIV ASP,
Services,

INC.,

v.

Department

of

Workforce

29 P.3d 7, 11 (Utah Ct. App. 2001).

Issue Preservation:
Appellant timely appealed the decision of the Workforce
Appeals Board after Appellant's request for reconsideration was
denied. R. 234.

DETERMINATIVE STATUTES
1. Utah Administrative Code, R994-405-202(1).
To establish just cause for a discharge, three elements
must be satisfied, including:
(1) Culpability.
The conduct causing the discharge must be so serious that
continuing the employment relationship would jeopardize the
employer's rightful interest. If the conduct was an
isolated incident of poor judgment and there was no
expectation that it would be continued or repeated,
potential harm may not be shown. The claimant's prior work
record is an important factor in determining whether the
conduct was an isolated incident or a good faith error in
judgment. A long term employee with an established pattern
of complying with the employer's rules may not demonstrate
by a single violation, even though harmful, that the
infraction would be repeated. In this instance, depending
on the seriousness of the conduct, it may not be necessary
for the employer to discharge the claimant to avoid future
harm.
Utah Admin. Code R994-405-202 (2005).

in

STATEMENT OF THE CASE

Nature of the Case:
Appellant filed a petition to review the Workforce Appeal
Board's November 30, 2005, decision. R. 231-33.

Course of Proceedings:
On May 26, 2005 the Department of Workforce Services awarded
unemployment benefits to Barbara Dougherty, Claimant. R. 28.
Appellant requested review of the Department's decision and on
August 2, 2005, the decision was affirmed by Administrative Law
Judge, Suzanne Mellor.

Judge Mellor found:

1) that although

Claimant's conduct was inappropriate, it could have been
corrected with a final warning and a suspension;

2) that

Appellant had not established the element of knowledge, but 3)
Appellant had established that Claimant had control of her
behavior. R. 177.

On review, the Workforce Appeals Board held:

1) that Claimant's conduct violated a universal standard of which
Claimant had knowledge;

2) that Claimant was in full control of

her conduct and the circumstances which led to that conduct,
including her alcohol consumption, but;

3) that although

Claimant's conduct was universally inappropriate, stern
discipline would have cured the problem. R. 214.

On November 30,

2005, the Workforce Appeals Board denied Appellant's request for

iv

reconsideration. R. 231-33.

Appellant tiled it's Petition for

Review of the Workforce Appeals Decision on December 30, 2005. R.
234-5.

Disposition:
On November 30, 2005, the Workforce Appeals Board denied
Appellant's request for review and affirmed its prior decision,
awarding Claimant unemployment benefits. R. 231-33.

Statement of Facts:
On April 5, 2005, Claimant traveled to Bluff, Utah with her
subordinates in connection with the Weatherization

Program

administered by the Southeastern Utah Association of Local
Governments(SEUALG). R. 212-13.

That same evening, Claimant was

socializing with two of her subordinate employees, together with
three other individuals who did not work for SEUALG. Id.

All of

the individuals were drinking alcohol and were in Claimant's
hotel room. Id.

Claimant drank at least one beer at dinner and

approximately three more liquor drinks while socializing in her
motel room.

Id.

During the evening, Claimant commented to Kevin(one of her
subordinate employees), comparing his genitals to that of a
horse's genitalia. Id.

Later, Claimant approached this same

employee as he sat in a chair. Id.

Claimant leaned over him and

placed her lace between his neck ana shoulder, touching her face
to his neck. Id.

Visibly upset, Kevin exclaimed, "what are you

doing," stood, and walked across the room. Id.
apologized to Kevin and gave him a hug. Id.
another hug. Id.

Claimant
Then she gave him

Although Kevin did not respond to Claimant's

hugs, she nevertheless grabbed his buttocks while embracing him.
Id.

Soon thereafter, Kevin left Claimant's motel room.

Id.

However, as he was leaving, Claimant commented that "she would
call him when she was ready to give him a blow job".

Id.

The other employee under Claimant's supervision, Buck, was
present in the room and witnessed all that happened, except for
the claimant grabbing Kevin's buttocks. Id.

Kevin was

uncomfortable and disgusted by the Claimant's
conduct directed at him.

sexually-charged

Id.

The first working day in the office after the Bluff Trip was
Monday, April 11, 2005. Id.

On that date, Claimant's supervisor

at SEUALG received a telephone call from the state program
director for the weatherization program, reporting that there was
a problem with Claimant being "falling down drunk" and that
SEUALG should look into the situation. Id.

Immediately

thereafter, SEUALG began to investigate the events of the Bluff
Trip.

Id.

When the employee, Buck, was first asked about the Bluff
Trip, he was leaving for his day's work and did not report

vi

Claimant's sexual harassment oi Kevin. R.213,

R.56.

however,

after work, Buck voluntarily returned and reported to his
employer what he had witnessed. Id.

Buck was sufficiently

bothered by Claimant's behavior that he indicated his intention
Id.

to resign from his job to avoid future association with her.
Kevin, though hesitant to do so, also reported to the employer
the events of the Bluff Trip.

Id.

In addition to Buck and Kevin, SEUALG interviewed otner
witnesses to the incident, including Claimant. R. 212-13.
Importantly, Claimant was initially unresponsive when questioned
by her employer about the Bluff Trip and offered to "clean out
her desk." R.58.

Claimant later denied the sexual conduct and

denied making any sexual comments., R.213.

Claimant admitted to

nothing more than giving the employee a "friendly hug". Id.

After

conducting the investigation, SEUALG determined that Claimant's
conduct and comments in Bluff, Utah, together with at least one
prior incident, had violated SEUALG's sexual harassment policy.
R.212

213.

SEUALG discharged Claimant on April 18, 2005.

Id.

SUMMARY OF APPELLANT'S ARGUMENT
Claimant's conduct toward her work subordinates was so
inappropriate that she violated what this Court has identified as
a universal standard of behavior.

A breach of this universal

standard of behavior satisfies the knowledge and culpability
prongs of Section R994-405-202 of the Utah Administrative Code
and Claimant's discharge was proper.
vn

ARGUMENT
When Claimant, in conscientious control of her actions, made
sexual advances toward her subordinate, she jeopardized the
Appellant's rightful interest in preventing harassment in the
workplace.
This Court has determined that sending emails containing
photos of naked men to other employees via the employer's
computer system exposed the employer to the very real possibility
of a sexual harassment suit even if the email recipient did not

object. Martin
264

v.

Department

of

Workforce

Services,

(Unpublished— Attached as Addendum A ) .

2004 UT App.

Sending those "naked-

man emails'' was culpable conduct oy the sender, regardless of how
the recipient responded or whether the recipient was offended

Id.

Similarly, "e-mail transmission of sexually explicit and
offensive materials such as jokes, pictures, and videos, exposes
the employer to sexual harassment and sex discrimination

lawsuits." Autoliv
Services,

ASP,

Inc.,

v.

Department

of

Workforce

29 P.3d 7, 12 (Utah Ct. App. 2001).

In this case, the Workforce Appeals Board found, despite
Claimant's denials, that Claimant had compared Kevin's genitalia
to the genitalia of a horse, she had sexually touched and
propositioned him, she had grabbed his buttocks, and she had
referenced giving him a "blow job." R. 212.

Moreover, the

Appeals Board found that it is "universal knowledge" that
Claimant's behavior was contrary to SEUALG's "expectations and
rightful interests." Id.

Finally, the Appeals Board found at

Page 1

east one otner occasion wnere Claimant told someone, on a work
tiip, that they "just need a blow job."

Id.

Both the Administrative Law Judge and the Workforce Appeals
Board panel strongly condemned Claimant's behavior. R. 177, 214.
However, neither the Appeals Board nor the Administrative Law
Judge found that SEUALG had shown that Claimant was culpable of
conduct that jeopardized SEUALG's rightful interest m
sexual harassment.

preventing

This, despite the Appeals Board's finding

that her conduct was contrary to SEUALG's rightful interests and
expectations.
Failure to find culpability m

this case is unreasonable, not

supported by the facts, and should be reversed by this court.

It

is axiomatic that if the electronic transmission of sexually
explicit material is sufficient to raise a rightful interest of
culpability then real- life and physical propositioning of a
subordinate for sex, even if playful, must also raise that
rightful interest.
Finally, the Appeals Board did not consider Claimant's
termination to be necessary, m

part, because Kevin and Buck

weren't offended enough by her conduct, because she had a long
work history, and because her prior inappropriate comments did
not exactly establish a "pattern of behavior" justifying
termination. R.

212-215.

Rather, the Appeals Board thought that

a "stern form of discipline" would have solved the problem.
R.216.
Page 2

The reasoning of the Appeals Board is both unreasonable and
unsupported by the law.

In Martin,

the Court dismissed the

notion that someone must be offended by the conduct to make it
culpable. Martin

at 264.

Rather, there is a very real

possibility that someone at some time would be offended and the
employer has a right to protect against that conduct.

Id.

Similarly, a pattern of behavior may be important in less
egregious circumstances.

However, both Autoliv

and

Martin

recognize that "certain conduct intentionally and substantially
disregards an employer's interests/' and that there is a minimum
behavior to be expected from employees. Autoliv

at 14, Maitm

at

264. If the universal standard of behavior is violated, it is
sufficient to justify immediate termination.
The expectation that stern discipline will solve the problem
in a case like this is unreasonable and should not be imposed on
the employer. Claimant denied the conduct but the Appeals Board
found that it had occurred.

It is unreasonable to think that

stern discipline would work for an employee who is unwilling to
admit there was a problem.

More importantly, the conduct in this

case was so significantly inappropriate that it violated the
universal standard for which immediate termination is proper.
In sum, Claimant's conduct was severe enough that her
immediate termination was required to protect SEUALG's interest
in preventing future sexual harassment.

Page 3

CONCLUSION
Appellant respectfully requests that this Court reverse the
decision of the Workforce Appeals Board as being unreasonable and
find that Claimant's conduct was, as defined by statute,
culpable.
DATED this _ 5 _

da

Y

of

April, 2006.

Bailey & Torgerson, PLLC

By:
Samuel*7 S. Bailey
Attorneys for Appellant
k - ^ c i k - k - k - k - k - k
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Addendum A

LEXSFP 2004 Ul APP 264
Elizabeth Martin, Petitioner, v. Department of Workforce Services, Workforce Appeals Board, and Marketstar Corp., Respondents.
Case No. 20030363-CA
COURT OF APPEALS OF UTAH
2004 UTApp 264; 2004 Utah App. LEXIS 313
August 5, 2004, Filed
NOTICE:
[*1]
PUBLICATION

NOT

FOR

OFFICIAL

Code R994-405-202, see also Albertsons, Inc v Department of Employment Sec 854 P 2d 570 573 (Utah
Ct App 1993) [*2]

DISPOSITION: Affirmed

COUNSEL: Elizabeth Martin, Hooper, Petitioner Pro Se
Michael E Blue and Lonn R Blauer, Salt Lake City, for
Respondents
JUDGES: Pamela T Greenwood, Judge I CONCUR
Judith M Billings, Presiding Judge, Gregory K Orme,
Judge (dissenting)
OPINIONBY: Pamela T Greenwood
OPINION:
MEMORANDUM DECISION
Original Proceeding in this Court
Before Judges Billings, Greenwood, and Orme
GREENWOOD, Judge
Petitioner Elizabeth Martin appeals from a decision of
the Workforce Appeals Board (Board) denying her unemployment benefits Specifically, Martin argues that the
Board erred when it concluded that her employer, Marketstar Corporation (Marketstar), had established that she
had been discharged for just cause
"Benefits shall be denied if the claimant was discharged
for just cause
" Utah Admin Code R994-405-201
To establish just cause for a termination, the employer
bears the burden of establishing that the employee's conduct involved each of the following elements (1) culpability, (2) knowledge, and (3) control See Utah Admin

While Martin concedes that she had control over the behavior that led to her termination, Martin argues that
Marketstar failed to establish the elements of knowledge
nl and culpability, and that therefore, she was terminated
without just cause n2

nl Martin never specifically argues that Marketstar failed to establish the element of knowledge
However, she repeatedly claims that because
other Marketstar employees and Marketstar management regularly engaged in conduct similar to
that which led to her discharge, she was unaware
that such conduct was prohibited Because Martin, appearing pro se, "should be accorded every
consideration that may reasonably be indulged,"
Lundahlv Quinn 2003 UT 11, P 3 67 P 3d 1000
(quotations and citations omitted), we examine
whether Martin had the requisite knowledge that
her conduct violated Marketstar's expectations
n2 Martin also moves this court to supplement
the record with a decision from the Utah Department of Workforce Services regarding the dismissal of one of Martin's coworkers According
to Martin, this coworker engaged in conduct
similar to that which resulted in Martin's termination, but Marketstar chose not terminate this individual until a later date
Under the Utah Rules of Appellate Procedure,
this court may allow the record to be supplemented See Utah R App P 11(h) However, "a
motion under Rule 11(h) is appropriate only
when the record must be augmented because of
an omission or exclusion, or a dispute as to the

Pace 2
2004 U T A p p 264 2004 Utah App L L X I S 3 I 3

accurac\ ot reporting and not to introduce new
material into the record " Olson \ Park Lruiv
Olson Inc 81lP2d!3j6
13^9 (Utah Ct App
1991) (emphasis added) (quotations and citations
omitted) Here Martin is attempting to introduce
new material into the record Accordingly hei
motion to supplement the record is denied

n3 In Autoln ASP Inc \ Department of Work
force Sens
2001 LT App 198 29 P 3d " the
employees claiming unemplo>ment benefits had
been terminated tor sending "non-business re
lated messages containing jokes photos and
short videos that were sexuall} explicit and
clearly offensive in nature ' Id at P 9

See Utah Admin Code R994-405 202 When reviewing
an agency's application of the law to a particular set ot
facts, "this court will review the agency's decision with
only moderate deference' in determining whether it falls
within the limits of reasonableness and rationality ' Professional Staff Mgmt Inc v Department of Employment
Sec 336 Utah 10 953 P 2d 76 79-80 (Utah Ct ipp
1998) (citation omitted)

Martin claims that her conduct did not violate a universal
standard of behavior because the e-mails she sent "were
part of the company culture" and that "many employees
and managers sent and received e-mails of a similar nature " However, Martin fails to cite an> instances where
employees who engaged in similar onduct were not terminated Moreover, the record reveals that arketstar consistently discharged other emplo>ees who ransmitted
inappropriate e-mails in the workplace Accordingly, we
conclude that the Board's decision that Martin had
knowledge that the conduct that resulted in her termination violated a universal standard of behavior was not
unreasonable or irrational n4

*3]

A Whether Martin had Knowledge of Marketstar's Expected Conduct
An employer can establish knowledge of prohibited conduct by (1) showing that the employee was provided with
a clear explanation or a written policy on what behavior
was expected, or (2) showing that the conduct involved
was a violation of a universal standard of behavior See
Utah Admin Code R994-405-202(2),
see also Autoliv
ASP Inc v Department of Workforce Servs 2001 UT
App 198 P 18, 29 P 3d 7 The Board determined Marketstar had established Martin had knowledge that the
conduct that led to her termination was prohibited because using Marketstar's network to e-mail photographs
of naked men violates a universal standard of behavior
We have previously [*4] held that "in today's workplace,
the e-mail transmission of sexually explicit and offensive
jokes, pictures, and videos constitutes a flagrant violation
of a universal standard of behavior " Autoliv, 2001 UT
App 198 at P 27 Although Martin's conduct may not
have been a "flagrant violation" of a universal standard
of behavior, n3 id , it was nonetheless a violation of this
standard As this court has recognized, "it is incomprehensible'
that a worker could be unaware of the dangers of having sexually offensive materials
in a company's computer network" Id at P 25 Similarly, it is
inconceivable that Martin would have been unaware of
the dangers associated with using Marketstar's network
to e-mail photographs of naked men Indeed, Martin herself admitted that had some of her coworkers seen these
photographs, they would have found them to be offensive

n4 Although not addressed by the Board, we also
note that Marketstar established that Martin had
knowledge that her conduct was prohibited by
showing that Martin had been provided with a
written policy on what behavior was expected
See Utah Admin Code R994-405-202(2)
Martin
admitted that she was aware that Marketstar had
written policies which warned employees that
they could be terminated for using Marketstar's
network to e-mail inappropriate material Martin
also admitted that she read these policies and
signed an acknowledgment that she had done so
Finally, Martin admitted that each time she
logged onto her computer, she was warned that
her computer was to be used for "business purposes only in accordance with the company's
policies and procedures "
[*6]
Martin also claims that Marketstar was required to warn
her that her behavior was inappropriate prior to her termination However, because Martin violated a universal
standard of behavior, no prior warning was required to
support her termination See Utah Admin Code R994405-208(l)(e) ("Serious violations of universal standards
of conduct may not require prior warnings to support
disqualification ")

Page 3
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B Whether Martin's Conduct was Culpable
Culpability is defined as conduct that is "so serious that
continuing the employment relationship would jeopardize the employer's rightful interest " Utah Admin Code
R994-405-202(l) Martin argues that her conduct was
not culpable because no one at Marketstar complained
about the content of the e-mails that led to her termination and, therefore, Marketstar was not harmed by her
actions We disagree

rationality " Professional Staff Mgmt Inc v Department
of Employment Sec 336 Utah 10 953 P 2d n6 79-80
(UtahCt App 1998)
Atfirmed
Pamela T Greenwood, Judge
I CONCUR
Judith M Billings, Presiding Judge

Like any other employer, Marketstar has a strong interest
in preventing harassment in the workplace and in ensuring that its computer systems are used in accordance with
its polices As we have previously noted, "[e]-mail
transmission of sexually explicit and offensive material
such as jokes, pictures, and videos, exposes [*7] the
employer to sexual harassment and sex discrimination
lawsuits " Autoliv 2001 UT App 198 at P 26 (footnote
omitted) Although it is true that no one complained
about the content of Martin's e-mails, the very real possibility remained that someone would Marketstar had the
right to protect itself against such a possibility Therefore, the Board's determination that Martin's conduct was
culpable was "within the limits of reasonableness and

DISSENTBY: Gregory K Orme, Judge
DISSENT: ORME, Judge (dissenting)
I agree with the Administrative Law Judge and Commissioner Thomas L Lewis that Martin's termination was
not for just cause, principally because management personnel and other employees were engaged in "sending
similar e-mails " Martin therefore "had no reason to believe that her conduct was so serious as to result in her
immediate discharge "
Gregory K Orme, [*8] Judge
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2004 UTApp 264; 2004 Utah App. LEXIS 313
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NOTICE:
[*1]
PUBLICATION

NOT

FOR
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Code R994-405-202, see also Albertsons Inc v Department of Employment Sec 854 P 2d 570 573 (Utah
Ct App 1993) [*2]
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OPINION:
MEMORANDUM DECISION
Original Proceeding in this Court
Before Judges Billings, Greenwood, and Orme
GREENWOOD, Judge
Petitioner Elizabeth Martin appeals from a decision of
the Workforce Appeals Board (Board) denying her unemployment benefits Specifically, Martin argues that the
Board erred when it concluded that her employer, Marketstar Corporation (Marketstar), had established that she
had been discharged for just cause
"Benefits shall be denied if the claimant was discharged
for just cause
" Utah Admin Code R994-405-201
To establish just cause for a termination, the employer
bears the burden of establishing that the employee's conduct involved each of the following elements (1) culpability, (2) knowledge, and (3) control See Utah Admin

While Martin concedes that she had control over the behavior that led to her termination, Martin argues that
Marketstar failed to establish the elements of knowledge
nl and culpability, and that therefore, she was terminated
without just cause n2

nl Martin never specifically argues that Marketstar failed to establish the element of knowledge
However, she repeatedly claims that because
other Marketstar employees and Marketstar management regularl> engaged in conduct similar to
that which led to her discharge, she was unaware
that such conduct was prohibited Because Martin, appearing pro se, "should be accorded every
consideration that may reasonably be indulged,"
Lundahlv Quinn 2003 UT 11, P 3 67 P 3d 1000
(quotations and citations omitted), we examine
whether Martin had the requisite knowledge that
her conduct violated Marketstar's expectations
n2 Martin also moves this court to supplement
the record with a decision from the Utah Department of Workforce Services regarding the dismissal of one of Martin's coworkers According
to Martin, this coworker engaged in conduct
similar to that which resulted in Martin's termination, but Marketstar chose not terminate this individual until a later date
Under the Utah Rules of Appellate Procedure,
this court may allow the record to be supplemented See Utah R App P 11(h) However, "a
motion under Rule 11(h) is appropriate only
when the record must be augmented because of
an omission or exclusion, or a dispute as to the

Pa»e 2
2004 UT App 264, 2004 Utah App I F XIS 3 13

accuracy of repoiting and not to introduce new
material into the record" Olson \
Patk-CraigOlson Inc 81lP2dl3>6
1359 (Utah Ct App
1991) (emphasis added) (quotations and citations
omitted) Here, Martin is attempting to introduce
new material into the lecord Accordingly her
motion to supplement the record is denied

n3 In Autolix ASP Inc v Department of Woik
force Sen's 2001 Ul App 198 29 P 3d " the
employees claiming unemployment benefits had
been terminated tor sending "non-business related messages containing jokes photos and
short videos that were sexually explicit and
cleailv offensive in nature " Id at P 9

See Utah Admin Code R994 405-202 When reviewing
an agency's application of the law to a particular set of
tacts, "this court will review the agency's decision with
onlv moderate deference' m determining whether it falls
within the limits of reasonableness and rationality " Professional Staff Mgmt, Inc \ Department of Employment
Sec 336 Utah 10, 953 P 2d 76 ^9-80 (Utah Ct App
1998) (citation omitted)

Martin claims that her conduct did not violate a universal
standard of behavior because the e-mails she sent "were
part of the company culture" and that "many employees
and managers sent and received e-mails of a similar nature " However, Martin fails to cite any instances where
employees who engaged in similar onduct were not terminated Moreover, the record reveals that arketstar consistently discharged other employees who ransmitted
inappropriate e-mails in the workplace Accordingly, we
conclude that the Board's decision that Martin had
knowledge that the conduct that resulted in her termination violated a universal standard of behavior was not
unreasonable or irrational n4

A Whether Martin had Knowledge of Marketstar's Expected Conduct
An employer can establish knowledge of prohibited conduct by (I) showing that the employee was provided with
a clear explanation or a written policy on what behavior
was expected, or (2) showing that the conduct involved
was a violation of a universal standard of behavior See
Utah Admin Code R994-405-202(2),
see also Autoliv
ASP Inc v Department of Workforce Servs, 2001 UT
App 198, P 18, 29 P 3d 7 The Board determined Marketstar had established Martin had knowledge that the
conduct that led to her termination was prohibited because using Marketstar's network to e-mail photographs
of naked men violates a universal standard of behavior
We have previously [*4] held that "in today's workplace,
the e-mail transmission of sexually explicit and offensive
jokes, pictures, and videos constitutes a flagrant violation
of a universal standard of behavior " Autoliv, 2001 UT
App 198 at P 27 Although Martin's conduct may not
have been a "flagrant violation" of a universal standard
of behavior, n3 id , it was nonetheless a violation of this
standard As this court has recognized, "it is incomprehensible'
that a worker could be unaware of the dangers of having sexually offensive materials
in a company's computer network " Id at P 25 Similarly, it is
inconceivable that Martin would have been unaware of
the dangers associated with using Marketstar's network
to e-mail photographs of naked men Indeed, Martin herself admitted that had some of her coworkers seen these
photographs, they would have found them to be offensive

n4 Although not addressed by the Board, we also
note that Marketstar established that Martin had
knowledge that her conduct was prohibited by
showing that Martin had been provided with a
written policy on what behavior was expected
See Utah Admin Code R994-405-202(2)
Martin
admitted that she was aware that Marketstar had
written policies which warned employees that
they could be terminated for using Marketstar's
network to e-mail inappropriate material Martin
also admitted that she read these policies and
signed an acknowledgment that she had done so
Finally, Martin admitted that each time she
logged onto her computer, she was warned that
her computer was to be used for "business purposes only in accordance with the company's
policies and procedures "
[*6]
Martin also claims that Marketstar was required to warn
her that her behavior was inappropriate prior to her termination However, because Martin violated a universal
standard of behavior, no prior warning was required to
support her termination See Utah Admin Code R994405-208(1 )(e) ("Serious violations of universal standards
of conduct may not require prior warnings to support
disqualification ")
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B Whethei Martin's Conduct was Culpable
Culpability is defined as conduct that is "so serious that
continuing the employment relationship would jeopardize the employer's rightful interest " Utah Admin Code
R994-405-202(l) Martin argues that her conduct was
not culpable because no one at Marketstar complained
about the content of the e-mails that led to her termination and, therefore, Marketstar was not harmed by her
actions We disagree

rationality " Professional Staff Mgmt, Inc v Department
of Employment Sec 336 Utah 10, 953 P 2d 76 79-80
(UtahCt App 1998)
Affirmed
Pamela T Greenwood, Judge
1 CONCUR
Judith M Billings, Presiding Judge

Like any other employer, Marketstar has a strong interest
in preventing harassment in the workplace and in ensuring that its computer systems are used in accordance with
its polices As we have previously noted, "[e]-mail
transmission of sexually explicit and offensive material
such as jokes, pictures, and videos, exposes [*7] the
employer to sexual harassment and sex discrimination
lawsuits " Autohv 2001 UT App 198 at P 26 (footnote
omitted) Although it is true that no one complained
about the content of Martin's e-mails, the very real possibility remained that someone would Marketstar had the
right to protect itself against such a possibility Therefore, the Board's determination that Martin's conduct was
culpable was "within the limits of reasonableness and

DISSENTBY: Gregory K Orme, Judge
DISSENT: ORME Judge (dissenting)
I agree with the Administrative Law Judge and Commissioner Thomas L Lewis that Martin's termination was
not for just cause, principally because management personnel and other employees were engaged in "sending
similar e-mails " Martin therefore "had no reason to believe that her conduct was so serious as to result in her
immediate discharge "
Gregory K Orme, [*8] Judge

